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The following developments from the past month offer 
guidance on corporate law and governance law as they 
may be applied to nonprofit health care organizations: 

 

 
 

 

 
 

STRATEGIC PLANNING AND ANTITRUST LAW 

The board’s strategic planning activity should be informed by recent aggressive 
action by the antitrust enforcement agencies. Most notably, the FTC has filed 
three separate formal challenges to hospital mergers. These challenges 
reflect, among other factors, the FTC’s willingness to challenge transactions  
in large metropolitan areas; its rejection of certain types of “efficiencies” 
arguments; and the unpersuasiveness of certain types of merger support from 
otherwise influential third parties. Separately, the FTC has rejected the notion  
of conflict between the ACA and the antitrust laws. | Read more  

“PRACTICE LOSSES” AND ENTERPRISE RISK 

Three recent FCA settlements involving Stark law allegations may also have 
unexpected governance implications. To varying degrees in each of these 
settlements, the DOJ appears to advance the highly controversial position 
that Stark is violated when a health system pays employed physicians more 
than the net professional income the physician generates. Obviously, DOJ’s 
formal pursuit of such a theory could be problematic to IDSs. Thus, DOJ’s 
position is the type of information that could usefully be disclosed through the 
board’s enterprise risk management process. | Read more  

GOVERNANCE AND “CHILLED” GATEKEEPERS 

An emerging governance challenge is the need to address the tension 
between the pursuit of legitimate corporate strategic goals, and the concerns  
of internal “gatekeepers” who perceive themselves at increasing personal legal 
risk for corporate wrongdoing. This challenge is a direct byproduct of new DOJ 
and SEC enforcement initiatives. The concern is that some gatekeepers may 
become more self protective in the performance of their duties, creating barriers 
to the implementation of legitimate corporate strategy. Attentive boards will 
engage with gatekeepers on this concern. | Read more  

APPEARANCE OF CONFLICT 

A recent The Wall Street Journal story addresses “appearance of conflict” 
issues that can arise from charity operations. The subject charity provides 
decorations to be placed on military graves. It allegedly purchases the 
decorations from a company operated, and in part goverrned by, the charity’s 
founding family. Particular focus was on the terms (e.g., price, exclusivity)  
by which the charity purchases the decorations. The story is a reminder that 
while applicable law may allow a charity to purchase goods and services  
from board members or their affiliates, the practice may lead to increased 
scrutiny. | Read more  

http://www.mwe.com/FTC-Challenges-Chicago-Area-Health-System-Combination-12-23-2015/
http://www.mwe.com/FTC-and-Pennsylvania-Attorney-General-Challenge-Health-System-Combination-12-14-2015/?PublicationTypes=d9093adb-e95d-4f19-819a-f0bb5170ab6d;4701733c-9b14-4658-9845-6dd51108a665;bdb0fa84-f869-47e4-b437-b46999f05cee;c9ecbbb8-f601-4b11-932a-18a700e64351;3b9f5798-8653-4c84-9baa-b5bcbb64a35b;cfd40e62-14e2-4623-85c8-1ce4756776f9
http://www.mwe.com/files/Publication/a1a5d17c-3c79-4380-baef-0d11822334a1/Presentation/PublicationAttachment/5bb1e6ca-6491-4907-9a57-1049c2f3eec6/Gordan-Melvin.pdf
http://www.mwe.com/files/Publication/6e21d96a-5537-47cc-b1aa-3c320eab3207/Presentation/PublicationAttachment/c7401938-10fb-4ca2-a173-aeec622be784/BNA-HCFR-Dec2015.pdf
http://www.nytimes.com/2015/12/23/business/dealbook/caution-by-company-officers-can-create-problems-for-boards.html
http://www.mwe.com/files/Publication/d690467f-d437-4b13-a83d-827dd547700f/Presentation/PublicationAttachment/4654a82b-17e3-4336-8cf1-8eeabfa811e3/Governance-Challenges-When-Gatekeepers-are-Chilled-010716.pdf
http://www.wsj.com/articles/wreaths-across-america-has-family-ties-to-its-supplier-1450740374
http://www.mwe.com/files/Publication/6f6361e3-eee6-4c7e-805a-e58445d18453/Presentation/PublicationAttachment/0c62bc74-5844-4fe5-98c2-eb6af595a0fb/Reducing_Risk_in_the_Conflict_Review_Process.pdf


   
 
 
 
 
 

Corporate Law & Governance Update  |  January 2016    2 
 

M & A ENFORCEMENT DAMAGES 

On December 9, a Missouri state court directed HCA  
(and its acquisitions affiliate) to pay $434 million for breach  
of specific post closing commitments made to a Kansas  
City health foundation in connection with HCA’s 2003 
acquisition of the Health Midwest system. This decision  
(likely to be appealed) is a prominent example of how disputes 
on the interpretation and implementation of post-closing 
commitments can escalate into lengthy, involved  
controversy—and even litigation. Such commitments can often 
have a long—and unpredictable—”shelf life”.| Read more  

INDEMNIFICATION POLICY REVIEW 

A series of recent developments serve to identifiy new 
sources of potential director and officer liability exposure.  
One (but certainly not the only) of these developments  
is the broad application of DOJ’s “Yates Memorandum” 
holding individuals accountable for corporate civil and criminal 
wrongdoing. These should prompt the Governance 
Committee to review the breadth and effectiveness of existing 
protections afforded key fiduciaries. These protections are 
typically contained in indemnification provisions of the 
corporate bylaws, in individual indemnity agreements,  
and in key provisions of “D&O” insurance. | Read more 

“REPORTING UP” OBLIGATIONS 

New developments have arisen in the important 
professional responsibility case formerly referred to as 
Redacted v. Redacted. This case (still ongoing) expressly 
addresses the application of Professional Rule of 
Responsibility 1.6 ("Confidentiality") to the actions of the 
(former) general counsel of a nonprofit corporation, who 
reported her concerns about director malfeasance directly  
to the state attorney general. On December 10, various  
court documents relating to the proceedings were unsealed, 
including the April 30, 2014 Commonwealth Court opinion 
(thus publicly identifying the parties). | Read more  

COMPLIANCE PROGRAM EFFECTIVENESS 

Both the Audit and Compliance committees should consider 
the new compliance program guidance provided in a 
recent speech by the head of DOJ’s Criminal Division. The 
guidance offers a series of practical metrics that are intended 
to measure compliance program design and good faith 
application. Its release coincided with DOJ’s appointment  
of a “compliance counsel” to advise prosecutors as they  
 

consider in particular cases the effectiveness of an individual 
corporation’s compliance program. Both developments 
address issues of interest to audit and compliance 
committees. | Read more 

FOCUS ON DIRECTOR PERFORMANCE 

December saw substantial commentary on several critical 
elements of director performance. A new Equilar study 
reported sharp increases in director compensation among 
S&P 500 companies. The study did acknowledge, however, 
an increase not only in director workload, but also in  
exposure to risks and responsiblities. A Boston Globe 
feature was critical of the effectiveness of directors who serve 
on multiple corporate boards. A prominent observer publicly 
described robust annual board and committee evaluations  
to be “best practice” and necessary to reduce overboarding 
risks. | Read more 

PIERCING THE CORPORATE VEIL 

Health system general counsel may draw comfort from 
recent decisions that preserve a high bar for plaintiffs 
seeking to “pierce the corporate veil” and attribute liability to a 
parent company or shareholder. A new Delaware Chancery 
Court decision reiterates the traditional test to be met in order 
to sustain a veil piercing claim (e.g., “sham entity designed to 
defraud investors and creditors”). Yet, the new decision also 
prompts general counsel to review the extent to which system 
affiliates satisfy mission, capitalization, solvency and 
corporate formalities thresholds. | Read more  
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FOR MORE INFORMATION 

For additional information on any of the developments 
referenced above, or for copies of these latest articles, 
please contact Michael at +1 312 984 6933 or at 
mperegrine@mwe.com; or visit his publications library  
at www.mwe.com/peregrinepubs. 
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