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 The following developments from the past month offer 

guidance on corporate law and governance law as they 
may be applied to nonprofit health care organizations: 

 

 
 

 
WHO IS THE GC’S CLIENT? 

A trio of new state appellate court decisions bring into sharp focus the 
question of who—or what—is the general counsel’s client, particularly in the 
context of a legal proceeding or investigation involving interaction with officers 
and/or directors. In each case, the appeals court ruled that the general counsel 
breached the attorney-client privilege that had existed for communications 
between her and three corporate executives. The decisions underscore the 
importance of properly communicated “Upjohn” warnings to corporate 
executives. These are particularly timely issues given the new Department of 
Justice focus on individual culpability. The new decisions also provide an 
important opportunity for the general counsel to confirm fundamental 
representational matters with her internal clientele. | Read more  

THE NEW ACC SURVEY 

General counsel may wish to share with corporate leadership the principal 
conclusions from the 2016 Chief Legal Officers Survey published by the 
Association of Corporate Counsel. Prominent areas of general counsel concern 
reflected in the survey data were ethics and compliance issues, regulatory 
challenges and cybersecurity matters. Over one-third of respondents reported 
that their organization had been the subject of a regulatory enforcement action 
in the prior two years. The survey also reflects a significant growth of both legal 
department budgets, and in legal operations staffing. | Read more  

ADDRESSING “OVERBOARDING” ISSUES 

Recent articles in both The Wall Street Journal and in The Boston Globe cast 
renewed focus on the governance effectiveness issues with directors who serve 
on multiple boards. The articles referenced concerns from such groups as activist 
investors and state pension funds that director workload should be regulated. 
NACD statistics were cited on the average number of hours that directors spend 
on individual board service--with commentary on whether oversight capabilities 
are diminished when directors serve on multiple boards. Boards are increasingly 
establishing service limits for their members. | Read more  

D&O COVERAGE ASSUMPTIONS 

A recent article addresses the “nightmare” scenario of “unfounded assumptions” 
regarding D&O insurance coverage. The article pointed to a recent Court of 
Appeals decision involving a D&O coverage-based discovery dispute in which 
counsel made an assumption on the lack of coverage (based in part on the fact 
that no officer or director was named in the dispute). The article is a useful 
reminder for the general counsel to be mindful of the full scope of coverage of 
available D&O coverage, particularly given the current enforcement environment. 
Clarity on the full scope of D&O coverage is increasingly important for both 
corporate officers and directors in the wake of the Yates Memorandum and similar 
government enforcement policies focused on individual liability. | Read more   

http://www.dauphincounty.org/government/Court-Departments/Curley-Schultz-Spanier/Documents/January%2022,%202016%20299%20MDA%202015.pdf
http://www.dauphincounty.org/government/Court-Departments/Curley-Schultz-Spanier/Documents/January%2022,%202016%20280%20MDA%202015.pdf
http://www.acc.com/legalresources/surveys/
https://consero.com/december-2015-healthcare-general-counsel-data-survey/
http://www.wsj.com/articles/three-four-five-how-many-board-seats-are-too-many-1453342763
https://www.bostonglobe.com/business/2016/01/21/mass-pension-fund-wants-limit-number-boards-directors-can-serve/QngtTAYUTuk8TD2ar3XPkM/story.html
http://www.mwe.com/files/Publication/86910f75-1455-4ead-a061-e16d62dfa2eb/Presentation/PublicationAttachment/93a68404-14b8-4447-9ed3-e6fb48a1ddc7/2016_Top_Ten_Governance_Trends.pdf
http://www.dandodiary.com/2016/01/articles/d-o-insurance/guest-post-the-danger-of-unfounded-assumptions/
http://www.dandodiary.com/?s=late+tender
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“CAREMARK” PLEADING BURDENS 

A recent U.S. Court of Appeals decision offers both a strong 
defense of standard Delaware exculpation provisions included 
in corporate charters or bylaws, and a confirmation of the 
difficulty of pleading violations of Caremark-based claims of 
breach of director oversight duties. The underlying claims 
related to oversight of compliance with Medicare and Medicaid 
billing requirements. In its decision, the Court of Appeals acted 
to affirm the dismissal of a purported shareholder derivative 
claim of oversight liability arising from Madoff-based investment 
losses. It confirmed that Caremark claims must be based on 
allegations of “conscious misconduct”. | Read more  

POSSIBLE AUDIT COMMITTEE EXPOSURE 

The audit committee may wish to note a January 25 speech 
by a senior SEC official, discussing the Commission’s 
continuing focus on the audit committee and other financial 
reporting “gatekeepers”. This focus is part of the SEC’s 
overall emphasis on improving the financial reporting process, 
and pursuing related deficiencies. Indeed, the SEC has 
brought several enforcement actions against audit committee 
chairs in the last several years. While the SEC is not a 
primary regulator of nonprofit health system financial reporting 
practices, its enforcement posture offers helpful guidance on 
conduct that could attract the attention of a state attorney 
general or other charity regulator. | Read more 

LAWYERS AS BOARD MEMBERS 

A recent media story spoke to the increasing governance 
practice of nominating lawyers to serve on corporate boards. 
Historical concerns that lawyers were too risk-averse to be 
effective in a governance role are now more often offset by a 
recognition of the analytical and professional training skillsets 
they can contribute in a ‘corporate responsibility’-focused 
environment. Those benefits do not automatically extend to 
appointing the general counsel to the board, however. Such a 
practice can, in some situations, create “near insoluble” 
conflicts/professional responsibility issues. | Read more  

DIRECTOR INDEPENDENCE “GREY AREAS” 

“Positional independence” (i.e., the separation between 
oversight and management) has been a governance 
consideration since the Sarbanes Oxley era. Implicating both 
tax and corporate laws, the policy goal is that at least a majority 
of board members must consist of “independent” directors; i.e., 
independent of management. Yet, difficulties can arise in 
applying a comprehensive definition that eliminates bias 
concerns. The Wall Street Journal recently profiled certain 

personal and business relationships that, while falling outside 
traditional “independence” definitions, can create the potential 
for compromised director judgment. These are relationships 
that often arise in nonprofit health system boards. | Read more 

COMPLIANCE OFFICER CONCERNS 

General counsel and the audit/compliance committee should 
be sensitive to compliance officer personal liability concerns 
arising from two new developments. First is a recent series of 
SEC enforcement actions against compliance officers working 
in the investment adviser sector. Indeed, the SEC’s 
Enforcement Division has identified three categories of 
conduct that could expose compliance officers to scrutiny and 
potential liability. Second is proposed New York State 
regulations that would allow state officials to pursue criminal 
liability against compliance officers for false certification of 
certain regulatory reports. Both of these developments have 
been highly publicized in the compliance officer industry and 
are prompting significant CCO consternation. | Read more 

COMMITTEE SIZE 

A new article in The Wall Street Journal examines the 
facility of the two-person board committee, as is being applied 
by some companies. The size of board committees is usually 
regulated by state nonprofit corporation law.  A two-person 
committee may be appropriate under many state laws (e.g., 
"shall consist of one or more directors") and, as The Journal 
article suggests, it may offer certain governance efficiencies. 
It may also support the committee practice of smaller boards. 
However, as to matters of size, the Nominating & Governance 
Committee may choose to focus on assuring that committee 
composition is large enough to allow for the effective 
performance of committee duties. | Read more  

 

NEWEST PUBLICATIONS: 

• 2016 Governance Trends for Health Care Systems 
Podcast Transcript 

• "Reporting Up" and "Reporting Out": Judicial 
Developments for the General Counsel 

• Governance Challenges When Gatekeepers are "Chilled" 
• Top 10 Health Law Developments In 2015 And What's Ahead 

FOR MORE INFORMATION 

For additional information on any of the developments 
referenced above, or for copies of these latest articles, 
please contact Michael at +1 312 984 6933 or at 
mperegrine@mwe.com; or visit his publications library  
at www.mwe.com/peregrinepubs. 
 

 

http://www.mwe.com/files/Uploads/Documents/Pubs/Court%20Explains%20Rigorous%20Caremark%20Pleading%20Requirements.pdf
http://clsbluesky.law.columbia.edu/2015/11/17/is-the-risk-of-director-liability-really-a-myth/
http://www.mwe.com/files/Uploads/Documents/Pubs/https___www.sec.pdf
http://www.mwe.com/files/Uploads/Documents/Pubs/https___www.sec.pdf
http://clsbluesky.law.columbia.edu/2015/11/17/is-the-risk-of-director-liability-really-a-myth/
http://www.dallasnews.com/business/headlines/20160118-from-advisers-to-deciders-corporations-tap-lawyers-for-their-boards.ece
https://corpgov.law.harvard.edu/2013/09/11/no-gcs-should-not-be-on-the-board/
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